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MAG LL, Circuit Judge.

Li ndsay Manufacturing Conpany (Lindsay) appeals the
district court's grant of summary judgnent to Hartford
Accident & Indemity Conpany and the Hartford | nsurance
Conpany of Illinois (collectively, Hartford) on Lindsay's
claimand Hartford' s restitution counterclaimarising out
of insurance coverage for environnental cleanup costs.
Li ndsay argues that the district court erred in holding
that, under Nebraska | aw, the "as damages" |anguage in a
conprehensive general liability (CA) insurance policy
does not include environnental response costs. We
reverse and renand.

l.

Li ndsay is a Del aware corporation with its principle
pl ace of business in Lindsay, Nebraska. Currently a
publicly owned corporation, wuntil October 12, 1988,
Li ndsay was a wholly-owned subsidiary of DeKalb Ag
Research, 1Inc., now known as DeKalb Energy Conpany
( DEKALB) . DEKALB is a Delaware corporation with its

'The Honorable Frank J. Magill was an active judge at the time this case was
submitted and assumed senior status on April 1, 1997, before the opinion was filed.
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princi pal place of business in DeKalb, [11inois.
Hartford Accident & Indemity Conpany is a Connecti cut
corporation with its principal place of business in
Connecti cut, whereas,



Hartford Insurance Conpany of Illinois is an Illinois
corporation with its principal place of business in
[111inois.

Hartford issued two standard CG. i nsurance policies
to DEKALB. Hartford Accident & Indemity Conpany i ssued
the primary policy, No. 83 CLR P10722E, and Hartford
| nsurance Conpany of Illinois issued an unbrella
liability policy, No. 83 HU 603857, which extended
coverage beyond the primary policy. The CGA. policies
obligate Hartford to pay all sunms which the insured shall
becone obligated to pay "as danages" caused by an

occurrence. The policies also contained a "pollution
exclusion.” The primary policy excluded from coverage
paynents that are "danages," but are not the result of
envi ronnent al contam nation that was "sudden or
accidental ." Simlarly, the unbrella policy only covered
contam nation that was "sudden and accidental." The

policies covered the period from January 1, 1982, to
January 1, 1983. As a wholly-owned subsidiary of DEKALB,
Li ndsay was a naned i nsured under both policies.

Li ndsay' s i nsurance clains arise out of environnental
contam nation emanating from its irrigation equipnent
manufacturing plant in Lindsay, Nebraska. Before being
gal vani zed (zinc <coated), the irrigation equipnent
manuf actured at Lindsay's plant was cl eaned or "pickled"
using a bath of sulfuric acid solution know as "pickle
liquor."” Wen the pickle liquor is no |onger effective,
it is referred to as "spent pickle liquor." From 1972
t hrough 1982, Lindsay disposed of its spent pickle |iquor
by punping it into an open, unlined, clay-bottoned
earthen waste pit.



Containing sulfuric acid, |ead, chromum and zinc,
spent pickle liquor is a hazardous waste. [|n May 1980,
the United States Environnental Protection Agency (EPA)
notified Lindsay that it was a potential handler of
hazar dous waste and that Lindsay was therefore subject to
EPA rules. In June 1980, Lindsay installed a nonitoring
wel | and sanples were taken fromthe well in August 1980,
Decenber 1981, and June 1982. Although no contam nation
was detected, Lindsay's



envi ronnent al consultant, Terry Boham told Lindsay that
the well may not have been properly |ocated to detect
contam nati on. In Decenber 1982, four additional
nonitoring wells were installed. On Decenber 16, 1982,
contam nation of the aquifer was detected in one of the
new wells. Sanpling of the wells in January 1983 showed
contam nation in three of the four wells. Li ndsay
reported these findings to the Nebraska Departnment of
Envi ronnmental Control (NDEC).

In the face of requlatory pressure, Lindsay entered
i nto several stipulation agreenents w th NDEC In the
first of these agreenents, dated April 19, 1993, Lindsay
agreed to: (1) assess the extent of Lindsay's spent
pi ckl e |iquor contam nation of the aquifer; (2) propose

a plan for remedid action and for closure of the spent pickle
| i quor waste pit; (3) conplete the renedial action; and
(4) construct a wastewater treatnent facility. Lindsay
submtted to NDEC a Resource Conservation and Recovery
Act of 1973 8§ 7003 (RCRA) (also known as the Solid Waste
Di sposal Act), Pub. L. No. 89-272, 90 Stat. 2826 (1976)
(codified at 42 U S.C. 8§ 6973), closure plan for the
waste pit and a renedi al action plan for cleaning up the
cont am nat ed groundwat er. The plans were approved by
NDEC on Septenber 1, 1983, and the spent pickle |iquor
waste pit was certified closed on October 27, 1983.

Li ndsay' s second anended sti pul ati on, dated March 7,
1984, required Lindsay to continue nonthly nonitoring of
the aquifer and to continue to performrenedial action as
necessary to restore the aquifer to background conditions
as determned by NDEC. Both the first and second anended
stipulations were incorporated into a January 5, 1989
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Stipulation and Agreenent. This agreenent acknow edged
the occurrence of <contamnation as defined by the
Conpr ehensi ve Environnental Response, Conpensation and
Liability Act (CERCLA), codified at 42 U S.C. 88 9601-
9675, and contained Lindsay's commtnent to perform
remedial work in conpliance with CERCLA, the Superfund
Amendnments and Reaut horization Act (SARA), Pub. L. No.
99-499, 100 Stat. 1613 (1986) (codified at 42 U.S.C. 88
9601-9675), and



Nebraska Environnental Protection Act (NEPA), Neb. Rev.
Stat. 88§ 81-1501 to 15, 188.

Li ndsay retained an independent engineering firm
Hoski ns- st er n- Sondergger Inc. (HWB), to investigate and
devel op a plan for cleaning the aquifer. HW concl uded
that the contam nation occurred when the nonitoring wells
were drilled in Decenber 1982.

Al t hough Li ndsay began I nvesti gating t he
contam nation in 1980 and entered into the first
stipulation agreenent with NDEC in 1983, Lindsay did not
notify Hartford of the contam nation until OCctober 4,
1985. Lindsay clained that the expenses incurred in the
cleanup of the aquifer constituted damages under its
policies with Hartford.

Hartford responded by issuing a reservation of rights
| etter which specifically noted only the primary policy.
Hartford then commenced an investigation of the claim
Based on the bal ance of the evidence, Hartford recogni zed
the claim although Hartford did consider the theory that
this was a case of cunul ative contam nati on whi ch woul d
not be covered by the policy under the |anguage of the
pol | ution excl usi on.

As part of the adjustnent process, Hartford attenpted
to negotiate for a lunp sum paynent in exchange for a
full and conplete rel ease. Li ndsay refused Hartford's
offers, however, as they represented substantially |ess
recovery than the expenses Lindsay had incurred in the
cl eanup. Subsequently, Hartford and Li ndsay agreed that
Hartford would pay clean up costs upon subm ssion and
auditing of the billing records. The parties al so agreed
to arbitrate a dispute over coverage of hauling expenses
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and interest. Hartford then began to reinburse Lindsay
for the costs of cleaning the aquifer.

In 1986, Hartford prosecuted a subrogation action in
Li ndsay' s nane agai nst the engineering firmthat designed
the nonitoring wells, the contractor that built the
nonitoring wells, and the subcontractor who drilled the
nonitoring wells. In the



subrogation action, which was brought to recover the cost
of cleaning the aquifer, Hartford alleged that the
aqui fer was contam nated as a result of the defendant's
negligent drilling of the nonitoring wells. The action
was tried to a jury which found for the defendants.

In 1988, Hartford enpl oyed an i ndependent engi neeri ng
firm RE R nkus & Associates of Texas (R nkus), to
I nspect the Lindsay site. Through discussions wth
Ri nkus, Hartford Ilearned that a NDEC governnent
geol ogi st, Robert Tobin, prepared a report disagreeing
wth HW's, Lindsay's engineering firm conclusion

regarding the cause of the contam nation. Tobi n had
concluded that the contam nation was caused by seepage
rather than the drilling of the nonitoring wells.

Eventual ly, Rinkus's witten report also concluded that
significant quantities of spent pickle |iquor waste had
mgrated into the aquifer before the drilling of the
noni toring wells. Nevert hel ess, Hartford continued to
make paynents.

Over tinme, however, Hartford al so concluded that the
cause of the spent pickle liquor contam nation of the
aqui fer was not a sudden and acci dental occurrence, but
rat her gradual seepage. Because Hartford contended that
such a gradual seepage was not covered by its policy,
Hartford stopped naking paynents. Lindsay then brought
an action in state court seeking recovery from Hartford
based on: (1) Hartford's breach of the C& policies; (2)
breach of a separate agreenent to reinburse Lindsay for
al | expenses resulting fromthe NDEC/ EPA cl eanup; and (3)
an equitable estoppel theory which required Hartford to
conti nue making paynents. Hartford renoved the case to
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the United States District Court for the District of

Nebraska on the basis of diversity jurisdiction. 1In the
district court, Hartford deni ed liability and
counterclained for the paynents Hartford had al ready nade
to Lindsay. On February 3, 1995, pursuant to a

settl ement agreenent, the district court granted a notion
dismssing Hartford's and DEKALB' s cl ains agai nst each
ot her.
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After DEKALB s dism ssal fromthe case, Lindsay and
Hartford each noved for summary judgnent. On Decenber
13, 1995, the district court granted sunmary judgnent in
favor of Hartford on Lindsay's clains. Applying the |aw
of Nebraska in this diversity case, the district court
found that although Nebraska courts have not addressed
the issue, they would likely rule that the "as damages"
| anguage in the standard CG. policy does not include
environnental cleanup costs under CERCLA or RICRA
Because the renedial costs of environnental cleanup are
not "damages" under the policy and, thus, not covered,
the district court declined to reach the question of
whet her the pollution exclusion bars coverage under
Hartford's policy. Simlarly, the district court
concl uded that, because environnental cleanup costs are
not covered, the questions of the <cause of the
contam nation and the notice and cooperation clauses are
noot . Finally, the district court determ ned that
Hartford is not liable to Lindsay under an estoppel
theory. The district court also granted summary judgnent
in favor of Hartford on Hartford' s counterclaim

Li ndsay appeals. W summarize Lindsay's argunents on
appeal as follows: (1) in the absence of an authoritative
i nterpretation of Nebraska law, the district court
i ncorrectly concluded that, due to the simlarities in
rules of interpretation, Nebraska law is consistent with
the Eighth Crcuit's interpretation of Mssouri and
Arkansas | aw that CA. policies "as danmages" | anguage does
not include environnmental response costs; (2) Hartford
and Lindsay's agreenent regarding the reinbursenent of
cl eanup expenses and the subm ssion of disputed expenses
to arbitration constituted an enforceable conprom se
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settl enent agreenent apart from Lindsay's claimunder the
CGL policy; (3) the district court incorrectly rejected
Li ndsay' s clains that estoppel and waiver prevent
Hartford from now asserting a policy defense to paynent;
and (4) Hartford is barred from recovering paynents
al ready made because Hartford nade these paynents as a
result of a m stake of law, not a m stake of fact.?

2L indsay also argues that the district court erred by not ordering the production
of the settlement agreement between DEKALB and Hartford. Following the magistrate

judge's ruling that the settlement documents were not discoverable, the district court
denied Lindsay's appeal from this decision as moot because the district court had
entered its summary judgment order disposing of Lindsay's petition and Hartford's
counterclaim. See Order (Dec. 13, 1995), reprinted in | JA. a 294. Because we
reverse the district court's summary judgment orders, Lindsay's motion is no longer
moot, and we reverse the district court's order and remand for consideration of the
motion on the merits.
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The district court's grant of summary judgnent in
favor of Hartford on both Lindsay's clains and on
Hartford's counterclaim rests on its interpretation of
Nebr aska | aw. Li ndsay argues the district court's
interpretation was in error.®> W agree.

In this diversity case, we review the district
court's interpretation of Nebraska |aw de novo, giving no
deference to the district court's interpretation of state
| aw. See Salve Regina College v. Russell, 499 U S. 225,
231 (1991). Wien deciding the state |aw i ssue of whether
the "as damages" |anguage in a CG policy covers
environnmental response costs, we are bound in our
i nterpretations of Nebraska |aw by the decisions of the
Nebr aska Suprene Court. However, because the Nebraska
Suprene Court has not yet spoken on this issue, we nust
attenpt to predict what that court would decide if it

were to address the issue. "In nmaking our prediction, we
may  consi der rel evant state precedent, anal ogous
deci sions, considered dicta, . . . and any other reliable

data." Ventura v. Titan Sports, Inc., 65 F.3d 725, 729
(8th CGr. 1995), cert. denied, 116 S. . 1268 (1996).

3Lindsay also argues that Illinois law should apply. We find this argument
without merit and uphold the district court's choice of Nebraska law. See Powell v.

American Charter Fed. Sav. & Loan Assn, 514 N.W.2d 326, 332 (1994) (adopting
Restatement (Second) of Conflict of Laws choice of law analysis); Restatement
(Second) of Conflict of Laws 88 6, 188, 193 (1971).
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The district court began its analysis of Nebraska | aw
by noting that the rules of construction used by the
Nebraska Suprenme Court are simlar to those applied by
this Court in Continental Ins. Cos. Vv. Northeastern
Pharm & Chem Co., 842 F.2d 977, 985-87 (8th G r. 1988)
(en banc) (applying Mssouri |law) (NEPACCO . See Mem
Qp. at 12-13 (Dec. 13, 1995), reprinted in | J. A at 277-
78 (citing Katskee v. Blue CGross Blue Shield of Nebraska,
515 N.W2d 645, 649 (Neb. 1994); Union Ins. Co. v. Land
& Sky, Inc., 529 N W2d 773, 776 (Neb. 1995)). The
district court then went on to conclude that:

in view of the simlarity of the rules of
construction wused by courts in Nebraska,
M ssouri and Arkansas, this court concludes
that, if presented with the issue of coverage
relative to the "as damages" provisions in the
policies involved in this action, the Suprene
Court of Nebraska would reach the sanme result
whi ch was reached by the majority of the Court
of Appeal s i n NEPACCO

Mem Op. at 13, reprinted in | J. A at 278.
Specifically, this Court held in NEPACCO that the CG
policies "as danmges" |anguage does not include

envi ronnment al response costs. NEPACCO 842 F.2d at 987;
see also Federated Rural Elec. Ins. Corp. v. Arkansas
Elec. Coops., Inc., 48 F.3d 294, 295 (8th Cir. 1995)
(appl yi ng Arkansas | aw).

Under Nebraska |law, the rules of construction which
govern the interpretation of insurance contracts are as
fol |l ows:

In our review of an insurance policy, we nust
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construe it as any other contract to give effect
to the parties' intentions at the tine the
contract was nade. Were the ternms of such a
contract are clear, they are to be accorded
their plain and ordi nary neani ng.

Standard Fed. Sav. Bank v. State Farm Fire & Cas. Co.,
537 N.W2d 333, 338 (Neb. 1995). Where, however, "an
I nsurance contract can fairly be interpreted in nore than
one way, there is anbiguity to be resolved by the court
as a matter of law. " Kast v.
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Anerican-Am cable Life Ins. Co. of Texas, 559 N.W2d 460,
464 (Neb. 1997) (plurality opinion) (per curiam.?*

Nebraska's rules of construction are substantially
simlar to those of Mssouri. This Court in NEPACCO

“In addition,

[a]n insurance policy is to be construed as any other contract to give
effect to the parties intentions at the time the contract was made. When
the terms of the contract are clear, a court may not resort to rules of
construction, and the terms are to be accorded their plain and ordinary
meaning as the ordinary or reasonable person would understand them. In
such acase, acourt shall seek to ascertain the intention of the parties from
the plain language of the policy.

Whether a policy is ambiguous is a matter of law for the court to
determine. If a court finds that the policy is ambiguous, then the court
may employ rules of construction and look beyond the language of the
policy to ascertain the intention of the parties. A genera principle of
construction, which we have applied to ambiguous insurance policies,
holds that an ambiguous policy will be construed in favor of the insured.
However, we will not read an ambiguity into policy language which is
plain and unambiguous in order to construe it against the insurer.

When interpreting the plain meaning of the terms of an insurance policy,
we have stated that the natural and obvious meaning of the provisionsin
a policy is to be adopted in preference to a fanciful, curious, or hidden
meaning. We have further stated that while for the purpose of judicial
decision dictionary definitions often are not controlling, they are at least
persuasive that meanings which they do not embrace are not common.

Katskee v. Blue Cross/Blue Shield of Nebraska, 515 N.W.2d 645, 649 (Neb. 1994)
(quotations and citations omitted). See also O'Neil v. Glen Falls Indem. Co., 310 F.2d
165, 167 (8th Cir. 1962) (restating Nebraska's rules of construction for insurance
policies).
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reviewed M ssouri's rules of construction:
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The rules of construction applicable to
I nsurance contracts require that the | anguage

used be given its plain neaning. If the
| anguage 1s unanbiguous the policy nust be
enf orced according to such | anguage. If the
| anguage 1s anbiguous it wll be construed
agai nst the insurer. Language is anbiguous if
It S reasonabl y open to di fferent
constructions; and | anguage used wll be viewed

in light of "the neaning that would ordinarily
be understood by the | ay[person] who bought and
paid for the policy."

NEPACCO, 842 F.2d at 985 (quoting Robin v. Blue Cross
Hosp. Serv., Inc., 637 S.W2d 695, 698 (M. 1982)).

In applying Mssouri's rules of construction, the
NEPACCO court first conceded that, "[v]iewed outside the
| nsurance context, the term'danages' is anbiguous: it is
reasonably open to different constructions.” NEPACCO,
842 F.2d at 985. Neverthel ess, the NEPACCO court took a
second step and concluded that in the insurance context
"the term 'danmmges' is not anbiguous, and the plain
meani ng of the term 'damages’ as used in the insurance
context refers to |egal damages and does not include

equi tabl e nonetary relief.” 1d. This crucial "insurance
context" second step |l ed the NEPACCO court to its hol ding
that under M ssouri law "the federal and state

governnents' «clains for cleanup costs under CERCLA
§ 107(a)(4)(A, 42 U S.C 8§ 9607(a)(4)(A), and RCRA 8§
7003(a), 42 US C. 8§ 6973(a), are not <clainms for
' damages' under these CGE policies.” 1d. at 987.

Sone ten vyears after our NEPACCO decision, the
Suprene Court of M ssouri concluded that NEPACCO had
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i ncorrectly stated M ssouri | aw. See Farnl and I ndus.,

Inc. v. Republic Ins. Co., 941 S.W2d 505, 510 (M.
1997). After articulating the applicable rules of
i nterpretation, the Mssouri Suprene Court stated:

The NEPACCO court m sconstrues and circunvents
M ssouri |aw. The cases upon which the NEPACCO
court relies for the proposition that
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"damages"” distinguishes between clains at |aw
and clains at equity are not persuasive. The
cases do not determ ne the ordinary neaning of

" damages” as required by M ssouri | aw.
Furthernore, no authority allows this Court to
define words "in the insurance context." To

give words in an insurance contract a technical
meani ng sinply by reading them"in the insurance
context," would render neaningless our laws
requi renment that words be given their ordinary
meani ng unless a technical neaning is plainly
I nt ended.

Id. at 510.

In addition to the Mssouri Suprene Court, npst
federal courts construing the | aws of various states have
hel d that response costs are covered damages under CG
pol i ci es. See Bitum nous Cas. Corp. v. Vacuum Tanks,
Inc., 75 F.3d 1048, 1053 (5th Gr. 1996) (Texas |aw);
Anderson Dev. Co. v. Travelers Indem Co., 49 F.3d 1128,
1133 (6th Cir. 1995) (M chigan |aw); | ndependent

Petrochem cal Corp. v. Aetna Cas. & Sur. Co., 944 F.2d
940, 946-47 (D.C. Cr. 1991) (Mssouri |aw); Aetna Cas.

& Sur. Co., Inc. v. Pintlar Corp., 948 F. 2d 1507, 1511-15
(9th Gr. 1991) (ldaho I|aw); New Castle County v.
Hartford Accident & Indem Co., 933 F.2d 1162, 1188 (3d
Cir. 1991) (Delaware law); Gerrish Corp. v. Universa
Underwriters Ins. Co., 947 F.2d 1023, 1029-30 (2d Gr.
1991) (Vernont law); Hays v. Mbil Gl Corp., 930 F.2d
96, 100-02 (1st Cr. 1991) (Massachusetts |aw); Avondal e
Indus. Inc. v. Travelers Indem Co., 887 F.2d 1200, 1207
(2d Gr. 1989) (New York law); Port of Portland v. Water
Quality Ins. Syndicate, 796 F.2d 1188, 1194 (9th Gr.
1986) (Oregon | aw).
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This is to be contrasted with the NEPACCO |ine of
cases in which this Court has held that wunder both
M ssouri and Arkansas | aw danages do not include response
costs. See Federated Rural Elec. Ins. Corp. v. Arkansas
Elec. Coops., Inc., 48 F.3d 294, 295 (8th Cir. 1995)
(Arkansas law); Aetna Cas. & Sur. Co. v. Ceneral Dynam cs
Corp., 968 F.2d 707, 712-13 (8th Cr. 1992) (M ssouri
law); Gishamv. Commercial Union Ins. Co., 951 F.2d 872,
875 (8th Cr. 1991) (Arkansas |law); Parker Solvents
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Co., Inc. v. Royal Ins. Cos. of Am, 950 F.2d 571, 572
(8th Cr. 1991) (Arkansas |aw); NEPACCO 842 F.2d at 985-
87.°

Nevert hel ess, all the opinions applying the |[aw of
states other than Nebraska are sinply persuasive
authority in determning a question of Nebraska |aw.
This is as true for the NEPACCO line of cases as it is
for the Suprenme Court of Mssouri's Farm and | ndustries
opi nion. Moreover, because this is an issue governed by
state law, it is not surprising that the federal courts
woul d not have reached a uniform conclusion as to the
scope of the term"as danmages" in CA policies. |ndeed,
as a question of state law, every state is free to reach
a uni que conclusion. In this case, however, Nebraska has
not yet reached its own concl usion. Thus, our task
remai ns; we nust attenpt to predict what the Nebraska
Suprene Court would decide if it were to address the
I ssue. See Ventura, 65 F.3d at 729.

I n maki ng our prediction, we are m ndful of the many
decisions which have interpreted the "as danmages"
| anguage to include environnmental response costs. In
addition, and nost persuasively, we note that several
anal ogous decisions of the Suprenme Court of Nebraska
I ndi cate that the Suprenme Court of Nebraska woul d not
take the crucial "insurance context" second step taken by
this Court in NEPACCO

°Severa other federal courts have reached a similar interpretation of various
states laws. See Maryland Cas. Co. v. Armco, Inc., 822 F.2d 1348, 1352-54 (4th Cir.

1987) (Maryland law); A. Johnson & Co., Inc. v. Aetna Cas. & Surety Co., 933 F.2d
66, 69 (1st Cir. 1991) (Maine law, in dicta).
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In Sandy Creek Public Schools v. St. Paul Surplus
Lines Ins. Co., 384 N.W2d 279 (Neb. 1986), the Nebraska
Suprene Court construed the term "noney damages” in an
i nsurance case. W find it conpelling that the court did
not adopt an "insurance context" construction of the
term Rather, the court held that:




in the situation presented in the instant case,
we construe "noney danmages" to nmean noney
flowng fromthe individually insured defendants
and not necessarily directly to the plaintiffs
In that case. As used in an exclusionary
definition in an insurance policy, "noney
damages" neans noney sued for by a plaintiff
which plaintiff prays should be paid by the
Insured directly to, or for the direct or
i ndirect benefit of, the plaintiff allegedly
damaged by actions of the insured. It is
sufficient to constitute "noney damages,”" in
construing the exclusions in the St. Paul
policy, if plaintiffs seek to have an insured
pay noney either to the plaintiffs or for the
benefit of the plaintiffs.

Id. at 282 (enphasis in the original). By not adopting
a construction of noney damages whi ch required that noney
follow directly to the plaintiff, the Nebraska Suprene
Court adopted an interpretation nore consistent with a
| ayman' s understanding of the termthan with a technical,
I nsurance context, definition of the term We believe
the Suprenme Court of Nebraska would |ikew se interpret
the term"as damages" within a C& policy consistent wth
an ordinary layman's understanding, rather than with a
techni cal insurance context definition.

This conclusion is bol stered by the Suprene Court of
Nebraska's reasoning in Katskee v. Blue Cross/Blue
Shield, 515 N W2d 645 (Neb. 1994). I n Kat skee, the
court interpreted the phrase "bodily disorder or disease"
within an insurance policy. The court found that the

phrase was not anbiguous. |d. at 651. |In reaching this
conclusion, the court relied upon lay definitions, id. at
650, rather than technical nedical definitions. The
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court cited with particular approval Cheney v. Bell
National Life, 556 A 2d 1135 (Md. 1989), a case in which
the Court of Appeals for Maryland considered the
definition of "disease" with reference to henophilia.
The Kat skee court declared that the Cheney court

recogni zed that the scientific community is not

unani mous in Its descri ption and
characterization of henophilia. The court,
however,
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stated that its interpretation of the term
"di sease" should be controlled by its ordinary
and commopn neani ng.

Kat skee, 515 N. W 2d at 650.

Based on this denonstrated preference by the Nebraska
Suprene Court for lay understandings rather than
technical definitions, we conclude that, although the
I nsurance and |egal community may have a particular
nmeaning for the term"as danages," Nebraska | aw does not
al low that a second step be taken beyond the ordinary and
common nmeaning. W hold that under Nebraska |law the term
"as damages" can "fairly be interpreted in nore than one
way," Kast, 559 N W2d at 464, and is therefore
anbi guous. Bei ng anbi guous, we interpret the term "as
damages" to include both |egal damages and equitable
relief because that interpretation favors the insured.
See Katskee v. Blue Cross/Blue Shield, 515 N W2d 645,
649 (Neb. 1994) ("A general principle of construction,
whi ch we have applied to anbi guous insurance policies,
hol ds that an anbi guous policy will be construed in favor
of the insured.").

Therefore, we conclude that, in the absence of an
authoritative interpretation of Nebraska law, the "as
damages" |anguage in a CG policy covers environnental
response costs. Thus, under the policies at issue in
t his appeal and barring any policy exclusions,® Lindsay
has a policy claimagainst Hartford for reinbursenent for
the costs of cleaning the aquifer.

®Because issues of fact remain, we are unable to determine whether the policies
pollution exclusions bar Lindsay's claims.
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Because the district <court's grant of sumary
judgnent in favor of Hartford on both Lindsay's clains
and on Hartford's counterclaim rests on an erroneous
Interpretation of Nebraska law, the judgnents are
reversed. The case is remanded to the district court for
further proceedings consistent with this opinion.

A true copy.
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